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. ee ae m.. LIFE, HEALTH AND ACCIDENT CASES 
Ct. of es Brenan Sound Health Requirement.—Provision of policy re- 
quiring that applicant be in sound health when application 
. = os was made and policy issued was held to be a condition prece- 
senna oe ; dent to effectiveness of policy and fact that insured suffered 
ndant from cancer, from which he subsequently died, at time of 
in the application operated to prevent the formation of a contract 
call (The Morris Assn. of Brownwood, Tex. v. Tatum, Tex. Ct. 
of Civ. App., § 502,260). 
sn Policies Exempt from Creditor’s Claim.—Under exemp- 
ection : tion statute, policies on life of husband and payable to wife 
sap S were exempt from execution under judgment entered jointly 
Coed against both husband and wife (Dellefield v. Block et al., 
4.943), U.S. Dist. Ct., S. D., N. Y., J 502,262). 
oof of 3 Please Route te: Total and Permanent Disability.—Loss of hearing which 
oem prevented the insured from obtaining any employment for 
al which he was qualified constituted total and permanent dis- 
= ability entitling him to benefits under group policy (Metro- 
out of politan Life Ins. Co. v. Brown, Okla. Supreme Ct., § 502,263). 
ae Accidental Death—Carbon Monoxide Poisoning.—Evi- 
(May ' = dence of condition in which insured’s body was found, absence 
; i of motive for suicide, and presumption of accidental death 
S$ SUS- were sufficient to entitle plaintiff’s case to go to the jury 
roa : on issue of accidental death and verdict in her favor was 
wa i. § affirmed (Allison v. Bankers Life Co., lowa Supreme Ct., 
onduet | 502,261). Double Indemnity Denied.—Insurer’s motion for 
e Ct. summary judgment was granted where evidence was insuffi- 
injury cient to establish cause of death with any certainty and delay 
et caf of beneficiary in presenting claim operated to prejudice of 
which : - ee insurer with respect to any possibility of investigating claim 
. a e (Sadler et al. v. The Guardian Life Ins. Co. of America, U. S. 
wy : Dist. Ct., S. D., Fla., ] 502,264). Injuries Sustained in Fall. 
g side _ —Evidence was held sufficient to support jury’s finding that 
“a car ; injuries sustained by insured in fall down stairs were the 
1 plain : proximate cause of his death, although at the time he suffered 
et al 5 from angina pectoris (Graham et al., Exrs. v. Police and Fire- 
thet : men’s Ins. Assn., Wash. Supreme Ct., { 502,265). 
se and Reinsurer’s Liability—The conduct of the reinsured in 
se accepting late premium payments prior to the assumption of the 
sht of policy by the reinsurer under what constituted in fact a new con- 
F App. , tract was not binding on the reinsurer and the facts were insuf- 
ficient to show a waiver by said reinsurer of the conditions of 
coe the new agreement with respect to the premium payments ( Page 
upon ; v. Washington Mutual Life Assn., et al., Physicians Life Ins. 
—~ Co., Appellant, Calif. Dist. Ct. of App., J 502, 266). 
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% NEGLIGENCE * 
(Other than Automobile) 


Nuisances.—The lower court held that the blasting done by 
defendants in the operation of a stone quarry, the noise 
created by its machinery and equipment, and the offensive 
odors discharged by its “Kern-O-Mix” plant constituted 
nuisances which should be enjoined. On appeal, the decree 
of the lower court was modified. (Benton et al. v. Kernan 
et al., N. J. Ct. of Err. & App., J 402,590.) Construction of 
Pipe Line.—The solicitor-general not being authorized to 
act on the information of citizens except in case of a public 
nuisance, and such not being shown, the petition should have 
been dismissed where suit was instituted by said solicitor- 
general, on information, to enjoin defendant from constructing 
a pipe line for the transportation of gasoline under and 
across certain public highways (Southeastern Pipe Line Co. 
et al. v. Garrett, Solicitor-General, ex rel., etc., et al., Ga. 
Supreme Ct., J 402,586). 


Malpractice—Statute of Limitations.—An action for malpractice 
charging that defendant physician negligently and unskillfully 
performed a double vasectomy operation on plaintiff was 
held to be barred by the statute of limitations (Bathke v. Rahn, 
Calif. Dist. Ct. of App., J 402,584). 


Power Company’s Liability—Where a power company by its 
contract had adopted a power line as its means of delivering 
power to the consumer, the owner of the line, said line was 
under the joint control of both the power company and 
the consumer. A judgment rendered against the power 
company in a suit to recover for damages suffered by plain- 
tiff when a tree fell across the transmission wires, causing a 
fire, was affirmed on appeal (/relan-Yuba Gold Quartz 
Mining Co. et al. v. Pacific Gas & Electric Co. et al., Calif. 
Supreme Ct., J 402,585). 

Receipt of Notice of Injury.—Where notice of injury was sea- 
sonably mailed by registered mail to the town clerk, and the 
return receipt carried the name of the town clerk as ad- 
dressee and the signature of the town tax collector as the 
addressee’s agent, the court held that the evidence was suffi- 
cient to support a finding that the notice was actually re- 
ceived by the town clerk (Anderson v. Town of Billerica, 
Mass. Supreme Jud. Ct., J 402,588). 


Bailments.—Plaintiff, a paying guest at defendant’s hotel, 
checked out and, intending to return in a few days, checked 
a piece of baggage in the hotel’s check room. On his return, 
the bag could not be found. The court held that this fact 
situation showed a bailment for hire and, therefore, defend- 
ant owed plaintiff the duty to exercise ordinary or reasonable 
care. Judgment for plaintiff was affirmed (Oklahoma City 
Hotel Co., d. b. a. Hotel Biltmore v. Levine, Okla. Supreme Ct., 
{ 402,587). 

Pedestrian Injured—Abutting Owner’s Liability —In an action 
by plaintiffs to recover damages for injuries sustained by 
plaintiff wife when she slipped and fell on ice while crossing 
a street at an intersection, the court held that the evidence 
was insufficient to support a finding that the ice came from 
a water conductor on the outside of defendant’s building 
(Mary H. Mosher v. Cape Ann Savings Bank; Allen J. Mosher 
v. Same, Mass. Supreme Jud. Ct., J 402,589). 


Leased Premises—Reservation of Control.—It was for the jury 
to determine whether the steps and platform upon which 
plaintiff slipped and fell constituted a common entrance for 
the use of defendant and other tenants, control over which 
was reserved by the lessors, or whether the possession and 
control passed to defendant under the lease (Wilkens v. 
Western States Grocery Co., Ore. Supreme Ct., J 402,591). 


Status as Carrier—A finding of the jury that defendant did 
not act as a common carrier in transporting certain goods 
for plaintiff was held to be justified by the evidence (McKel- 
land v. Morrison, Me. Supreme Jud. Ct., J 402,592). 

Assumption of Risk.—Where the minor plaintiff, while playing 
on defendants’ “obstacle golf” course, sustained injury on 
the seventh “fairway” when he fell on a six inch slope which 
descended at a forty-five degree angle, the court denied a 
recovery, holding that plaintiff assumed the risk of injury 
(Young et al. v. Ross et al., N. J. Ct. of Err. & App., J 402,593). 

Railroad’s Liability.— Plaintiff failed to make a case for the jury 
on primary negligence and, further, was guilty of contribu- 
tory negligence; therefore, the court properly directed 
a nonsuit in an action to recover damages for injuries sus- 
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tained when plaintiff was struck by a train while standing 
on defendant’s station platform (Long v. Delaware, Lackg- 
wanna & Western R. R. Co., N. J. Ct. of Err, & App. 
{ 402,594). 


Restaurant Patron Injured.—Plaintiff’s evidence being insufticient 


to justify a jury in finding actionable negligence on the 
part of defendant, the court rightly directed a verdict for 
defendant in a suit brought by plaintiff to recover damages 
for injuries alleged to have been sustained when she slipped 
and fell on a foreign substance upon the floor in defendant's 
restaurant (Gaskill v. Van Ravesteyn, N. J. Ct. of Err. & 
App., | 402,595). 


*% AUTOMOBILE 


Municipality’s Liability—It was held error to sustain a demur- 


rer to plaintiff's claim for damages sustained when his 
motorcycle was struck by a fire truck as the truck, without 
warning and without deceleration of speed, was turned so 
sharply to the left as to enter the intersecting street on the 
left side of the road (Barth v. City of Miami, Fla. Supreme 
Ct., 704,948). 


Railroad Cars Standing Parallel to Highway.—A railroad com- 


pany was held responsible for the death of an automobile 
occupant who was fatally injured when the car in which he 
was riding left the highway and crashed into the first box 
car in a line of cars standing on a siding parallel to the high- 
way, the court holding the railroad company bound to 
anticipate such occurrence and to warn and protect the 
public (Gallien et al. v. Thompson, Trustee for Mo. Pacific 
R. R. Co., U. S. Dist. Ct., W. D., La., ] 704,946). 


Res Ipsa Loquitur.—Plaintiff was denied recovery for injuries 


sustained when the automobile in which she was riding left 
the road and hit an embankment, the court holding that the 
doctrine of res ipsa loquitur, as pleaded, did not relieve her 
of the burden of proving her case by a preponderance of 
the evidence and finding no credible evidence of negligence 
on the part of the driver of defendant (Rush v. Carter, U. S. 
Dist. Ct., E. D., Mo., 704,950). 


Intersection Collisions.—Plaintiffs were denied recovery in this 


action for damages resulting from a collision between their 
car and defendants’ car at an intersection, the evidence pre- 
senting a question of fact for the jury and there being no 
prejudicial errors in the instructions to the jury (Leer et al. 
v. Cohen et al., Wash, Supreme Ct., { 704,952). Entering 
Highway from Secondary Road.—Defendant Clements’ 
entry upon a highway from a secondary road without first 
permitting defendant Garrison to pass on the highway was 
the sole proximate cause of a collision and defendant Garri- 
son could not be held responsible for injuries sustained by 
an occupant in Clements’ car (Garrison v. Burns, Va. Supreme 
Ct. of App., {| 704,944). 


Automobile Overturning on Bicycle—Upon a jury verdict, 


upheld on appeal, plaintiff recovered a judgment for injuries 
sustained when defendant’s automobile overtook the bicycle 
on which he was riding and overturned upon it (Peterson 
v. Bonnes, lowa Supreme Ct., J 704,949). 


Rear-End Collision—Sudden Stopping.—Plaintiff recovered for 


injuries sustained when her automobile, driven by her son, 
collided with the rear of defendant’s automobile, which, 
without warning, was suddenly stopped in front of plaintiff's 
car (Eveloff v. Cram, U. S. Dist. Ct., Dist. of Minn, 
{| 704,945). 


Pedestrian Injured.—A pedestrian was denied recovery for inju- 


ries sustained when he was struck by defendant’s automobile, 
it appearing that the car was driven carefully and_properly 
and that the driver was guilty of no negligence which could 
be imputed to defendant (Ward v. Everett, Fla. Supreme Os 
{ 704,947). Circumstantial Evidence.—Plaintiff recovered 
damages for the death of a pedestrian who was om 
fatally injured in the road shortly after defendant's car ha 
passed, the court finding sufficient circumstantial evidence 
and proper inferences therefrom to warrant the jury's ver 
dict (Hargrave, Admx. v. Stockloss, N. J. Ct. of Err. & ‘e 
{ 704,951). Discharged Street Car Passenger Injured.—the 
court refused to hold a pedestrian, recently discharged from 
a northbound street car, contributorily negligent as a matter 
of law in not going to the east curb before beginning to 
cross to the west curb or in waiting in the center © : 
heavily travelled street for a break in traffic (Carmin @. 
Port of Seattle et al., Wash. Supreme Ct., q 704,953). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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